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Any person -an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AR FBR Pl YAGTOT 3G
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in @
warehouse or in storage whether in a factory orina warehouse
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(c)

(d)
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ldn tcase of goods exported outside India eéxport tg Nepal or Bhutan, without pa'ymen.t'of.
uty. o : : '
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Credit of any-duty allowed to be.utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. - o
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The above application shall be: made in duplicate in Form*No. EA-8 ‘as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
*he order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' o o
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac of less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. S

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Sectidn 35B/ 35E of CEA, 1944 ‘an appeal I?es to - | _ _
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the special'Bench of Custom,. Excise &. Service Tax _Appéi_late_ Tribunal of West.Block
No.2, R.K. Puram, New Delhi-1'in all matters relating to cla's_s‘if_ica_tion"valuvation and. :
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To the west| regional bérfchf of C,us’chms', Excise & Service Tax Appellate Tribunal
(CESTAT) atf'O-ZO,,Ne'w-Mﬁe'taI.Hospitfal-Compound,’ Meghani Nagar, Ahmedabad': 380 |

016. in case.of appeals other‘than‘ as mentioned in para-2(i) (a)above. -

et ware gew (i) ], 2001 @ GRT 6 P giafa uud s’.-({—sw.ff ﬁu‘rﬁq fby argar
; [ “WWMszmﬁm%ﬁmmoo/— W AT
2l | ot S Iee W AW, TS 1 ] @R T AT AT WY 5 AR AT 50 AR D grar
w5ooo/—'mmﬁnﬁliaﬁm:{:@aﬁnmmaﬁ-maﬁ?mwmwm
< 97 Y Sl ¥ 98 ®uY 1oooo/emmﬁ;ﬁl‘ﬁw-mw_$wﬁ

P
s G
[



(3)

(4)

()

(6)

wmﬁﬁ,w%r*@ﬁ%ﬁww%ﬁﬂaaﬁgﬁm
-me;w$10%wﬁ;ﬁtaﬁm:}amﬁaﬁaaﬁ_

4 ! P ,
In view of above, an appeal against this order shall li
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(‘ ppeal) Rules, 2001 and shall be
accompanied against (one which at least should % accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case .of the order covers a numberof order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding: the fact that the one appeal to the
Appellant Tribunal or the one application to the Central-Govt. As the case may. be, is
filled to avoid scriptoria work-if_ excising Rs. 1 lacs fee of Rs.100/- for each. .
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authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

. of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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'-tﬁe_CESTAT, 40% of the Duty & Penalty confirmed by
the Appellate Commissioner would have tovbelpre-deposited. It may be noted that the.

pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance _Act,. 1994)

For an appeél to be fil'edvb‘le'fore

Under Central Excise andService Tax, "Duty demanded” shallinclude:
(i) :amount determined under Section|11 D; - '
(i) = amount of-errfoneous Cenvat Credit taken; -
(i)  amount payable -under. Rule 6 of the Cenvat Credit Rules.
"_é_;vm"maugﬁam & ar At fhe

s & 10% ST OX Y o G T

e before the Tribunal on payment of 10%: |

ded where duty: or duty arid penaltyi-are in'dispute, or penalty, where penalty

” |
1




ORDER IN APPEAL

.The subject appeal is filed by M/s. Terratech Chemicals (India) P.
Ltd.(formerly known as CABB Chemicals(I)P.Ltd)BlockNo0.459/470,Bavala-
" Highway,Changodar,Dist. Ahmedabad (hereinafterreferredas‘theappellant’)ag
ainst OIONo.16/AC/D /2017 /AKJ (hereinafter referred to as ‘the impugned
order) by The Asstt. Commissioner, Central Excise, Division-IV,Ahmedabad-
(hereinafter referred to as ‘the adjudicating authority’) is engaged in, the
manufacture of excisable goods falling under ch. 29 of the First Schedule to

the Central Excise Tariff Act,1985 [hereinafter referred as CETA-1985].

2. Briefly stated facts of the case are, the appellant has it registered office at
A-405, Shapath IV, Opp. Karnavati Club, SG Highway, Ahmedabad, and engaged
in manufacturing of excisable goods and also providing taxable services, having
Service Tax registration No. AABCK9371JST002.during the course of Audit, it was
noticed that they had received income of Rs. 30,28,005/- during the year 2014-15
and Rs. 1,02,308/- during the year 2015-16 , which pertains to charges recovered
from different manufacturers whose by-product is Chlorine. The said
manufacturers paid some amount to the appellant for lifting of chlorine, which is
recorded in the books of accounts of the appellant as “Chlorine Lifting Charges.”
The said amount is being reimbursed to the appellant by the manufacturer by way
of credit notes. The appellant issues debit notes for the pre-decided amount tq the
manufacturers for lifting of chlorine and the same is recovered from them. The said
activity of lifting of chlorine falls within the definition of service as givén in Section
65B(44) of the Finance Act, 1994, and said income received is liable to Service
Tax. . They have deliberately suppressed value of taxable service and not paying
service tax, thus, violation of the provisions rendered them liable for penal action
under the Section 77 & 78 of the Finance Act, 1994. Service Tax Rs. 3,89,096/-
was demanded with interest, by invoking extended period. Show cause notice was

issued. Vide above order same was confirmed.

3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following main grounds;

I. They had issued purchase order to the supplier manufacturing units for the
purchase of chlorine. The supplier manufacturer issues an excise invoice. That
after receiving the chlorine from the manufacturer, on the basis of PO, a debit note
issued by the appellant. The amount shown in debit note is higher than the
amount payable for purchasing chlorine, the supplier pays differential amount to
the appellant. This entire transaction is trading transaction i.e. Purchase and sale

of goods transaction, and no service is involved.
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II.  That the trading activity falling in the list of negative services mentioned in
Section 66D of the Finance Act, 1994 and hence, no service tax is to be paid. They
have further contented that the manufacturer had éharged VAT on the said trading'
transaction, and VAT and Service Tax are mutually exclusive. They submitted copy
of sample purchase order, invoice, etc. They are manufacturers and use chlorine as
one of their raw materials, the supplier has been issuing credit notes for such
discount to the appellant along with a tax cum excise invoice for sale. Iﬁ the said
excise 1nvo1ces VAT @4% and additional VAT / @1% are charged, and the supplier
have paid Vat on the total price charged from the appellant.

ili. As amended from July,2012, “trading of goods" is listed at clause (e) as a
negative list activity, and therefore, trading of goods would not attract levy of
service tax. Supplier manufacturing units, and the appellant are not related and
independent entitles, and discount is allowed by the supplier manufacturing units
is because of commercial reasons. Selling the goods at a discounted price is not a
‘service’, but it is trading of goods. The buyers take delivery of goods because he
has purchased the goods from the supplier on an excise invoice, and therefore,

there is nothing like chlorine lifting charges in such transaction.

iv. That the supplier manufacturer is a dealer in terms of sales tax provisions,
and are undertaking trading by selling of goods, which is in negative list of Section
66D of the said Finance Act. Therefore, no service tax liability is attracted in the

transaction undertaken by the appellant.

4.  Personal hearing was accorded on dated 13.2.2018, Shri R. Subramanya,
Advocate, appeared on behalf of the appellantA and reiterated the submissions made
vide their appeal memorandum. He Submifted that, birla paying C.Ex and Vat,it is
sale and purchase of goods.ST not liable. Also submitted few invoices. I have
carefully gone through the case records, GOA, and submission made by the
appellant at the time of personal hearing. The issue to be decided is whether the

consideration received under ‘chlorine lifting charges’ is taxable or not.

5. I find that the appellant has received an amount of Rs. 30,28,005/- during
the year 2014-15 and Rs,1,02,308/- during the year 2015-16 as ‘chlorine lifting
charges' from various parties including M /s Adita Birla Nuvo Limited. There is no
dispute on the receipt of the said amount. The SCN alleged that the charges are for
lifting chlorine from the premises of the manufacturers and the activity falls under
the taxable service as provided under Section 66(e) of the Finance Act, 1994.
Hence, the appellant is required to pay service tax on said income. waever, they
contended that the entire transaction is simply trading transaction and no service

is involved. The trading activity is falling in the negative list of service under




Secﬁdn 66D of the Finance Act, 1994 and no service tax is payable. They further
contended that the manufacturer had charged VAT on the said trading transaction

and as per the settled view VAT and Service Tax is mutually exclusive.

6. I have perused the copy of Purchase Order No. CABB/RM/14-15/010 dated
24.04.2014 issued by the appellant to M/s Aditya Birla Nuvo Limited. As per the
PO the rate was mentioned as ‘Rs.(-) 1300 per Metric Ton + Vat’ for an order of
1400 MT of Liquid Chlorine. From the relevant Cen. Excise invoice No.
0000424089 (Invoice No. 121134421) dated 06.06.2014 issued by the supplier,
M/s Aditya Birla Nuvo Limited, with reference to the P.O., to the appellant, it is
noticed that the unit rate ofchlorine was Rs. 100/- per Metric Ton and the said
invoice they had supplied 6.300 MT of chlorine for which the total value come to
Rs. 14,027/- including excise duty and freight charges (Rs. 79/- duty +
Rs13,318/- freight). It is also noticed that the said assessee has issued two Debit
notes viz. Debit Note No. 26 dated 30.06.2014 for Rs. 66,950/-A (which also
includes the particulars of invoice No. 121134421 dated 06.06.2014) for rate
difference and Debit Note No. 27 dated 30.06.2014 amounting to Rs. 37,440/- for
chlorine lifting charges with reference to the said P.O. I noticed that.for rate
difference, they.have charged VAT at a rate of 4% + 1% (Addl. Vat), and for chorine
lifting charges, they did not charge any VAT. , in case of Debit note No. 27 dated
30.06.2014 amounting to Rs. 37,440/-, which was issued for lifting charges for

which they have not charged any VAT, the same is an extra consideration received

for the service provided of lifting of chlorine from the factory of the supplier.

7. I find that, the goods chlorine is a by-product of manufacturer supplier, M/s
Aditya Birla Nuvo Ltd. as per the condition of the P.O., the goods are to be
‘supplied, at the plant of the appellant by the supplier for the agreed rate. The
supply of chlorine upto the plant of the appellant by the supplier is an
indispensable part of the purchase order. Accordingly, for the supply portion of the
goods, the supplier had issued separate tax invoice. Therefore, I find that ,the

charges received by them for lifting of chlorine is for the services provided by them

to the supplier in lifting or clearing the by-product chlorine from their factory. The

activity falls within the purview of declared service under Section 66E(e) of the.

Finance Act, 1994. I find that, section 68(1) of the Finance Act, 1994 as amended,

is as under;
“every person providing taxable service to any person shall pay service tax at the

rate specified in section 66B in such manner and within such period as may be

prescribed.”

Accordingly, appellant is required to pay the said service tax under section 68

(2) of the Finance Act, 1994 read with Rule 6 of the Finance Act 1994 for the
taxable services provided by them. @
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8. I find that in terms of Section 75 of the Finance Act, 1994, the appellant is
liable to pay interest as prescribed for the period by which such crediting of the tax

A~

or any part thereof is delayed. Also as per Section 70 of the Finance Act, 1994, in
the instant case, the appellant has failed to pay service tax and failed to file the
. returns. Therefore, liable for penalty under Section 77 of the Finance Act, 1994.

9. Further, I find that non-payment of service tax by the appellant is detected
during the course of audit. They had not disclosed the material facts to the
department in any manner. I find that the appellant has deliberately suppressed
facts from the department with an intention to evade payment of Service Tax. The
appellant knowingly did not show the said amount in their ST-3 returns. Hence, I
hold that invoking the extended period in terms of Section 73(1) of the Finance Act,
1994 is justified. Further, I find that, in the instant case the evasion of service tax
is due to suppression of ifacts, penalty imposed under Section 78 of the Finance Act

1994is correct and legal. Thus, I find no reason to interfere in the impugned order.

O 10. In view of above, I uphold the impugned order and disallow the appeal.
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-The appeal filed by. the appellant stand disposed off in above terms. N
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~ [K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad.

Q‘ By Regd. Post A. D _
M/s. Terratech Chemicals (India) P. Ltd.
(formerly -CABB Chemicals (I)P.Ltd.)
Block No0.459-470,
Changodar,Ta-Sanand,
Dist-Ahmedabad.

Copy to-
1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.
2. The Commissioner, CGST Central Excise, Ahmedabad- North
3. The Asstt.Commissioner,CGST.Div-IV,Ahmedabad- North
4. The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.
5. Guard file.

6. PA File.
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