
0

0

«fret er&..at1 L32&°
2el7

en ~ ~ (File No.): V2(STC)72 /North/Appeals/ 2017-18
T 3rat 3nl2gr in (Order-In-Appeal No.): AHM-EXCUS-002-APP-403-17-18

~(Date): 23-Mar-2018 m~ ~~(Dateofissue): c?(t./t/Jl6I§-
~ 3cffT ~~.~(JfQTc>f) iIT{T mfur
Passed by Shri Oma Shanker, Commissioner (Appeals)

cTf 3nrzga,a8tr 5eula green, (@is-IV), .:H~d-1<:;lislli:; 3tf./.", .:Hl.!_!ihlc>l4 iIT{T m
a 3r?er ifiimsh sf@a

Arising out ofOrder-In-Original No 16/AC/D/2017/AKJ Dated: 31/10/2017
issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad North

ti" :;-icflc>1c!'ia11wfc-lc.118t cnT m 1Jcf"Ji 'C@T (Name & Address of the Appellant/Respondent)

Mis Terratech Chemicals (India) Pvt Ltd

as& czrf z 3rd 3er 3rials 3rra mar ? at a s sneer h , zrnfenf at
aal a ala 3f@)alt at .3-fCfrN m grtarur 3aW4avar& I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:n«f mcfiR" argagrur 3rlaa :
Revision application to Government of India:

(1) (en) (i). ~~ ~ 31Rn~ 1994 Rt err 3la #flt aa aT cFffJRiIT iji" ~ <R" ~ cqm
co)- :N-'c:IRT iji" 1Jl!.f<Ff trtwn a# 3iaufa g=rterwr 3mar 3rt fa, 311a mcfiR", fc@ ~' Uolt-cf
fcrm.rr, alf #ifs, s#tac la araa, iami, fear-11001 co)- $ ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) <Tfu Clffi>f R6 grf h mra a zre arn fa#t aiera I H m ~ cfil{,© lei cR" m ~
a:iswrR t ~~51{Jl1{ cR" Clffi>f ci)" aRf W 'Jif<lT at, qr fa#t sisra zn gisr ii 'tJlt az ft arcar
zr fas# sisranii t mr Rr ufn hala tl

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(W) a:n«r h a fa#t lg zn veer ii l"cl-difc-la <lffi>f 'CR" m <lffi>f iji" fcl\"cla-n°r at ~ ~
etma u3ala era h Raz hmast ma h az fnsf lg zr tar a fffa ]
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(c)
I

d
in tease of goods exported outside India ~xport td Nepal or Bhµtan, with6ut paymen.t ·of
u y.

---2--­

(d) Credit of arw · duty allowed to. be. utilized towards payment of excise duty· on final
products under the provisions of this· Act or the Rules made .there under and such order
is passed· by,the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. . · .

(1) ~ \:lcCJlcF{~ (3flfrc;r) Plll'-llclc'!l, 2001 cB" .mi=f 9 cB" -~ fclPl~cc WP-I" 00T ~-8 lf cIT~
lf, ~ 3001 * ma- 3lmT ffl -~ fl .maflu pi-arr vi sr4la 3001 c#I" ~-m
,Rii # arrsf am4a fanur a1Re;( 6r Tr arr g. T nfhf its er 35-z a
mfur ~ cB" -~cB" ~ cB" W[f t't3ITT~6 ara at 4fa ft al#t arfegI · ·

The above application shall be made in duplicate in Form No. EA-8 ·as ·specified under ·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which ·
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 0
eopy of TR-E? Challan evidencing payment of prescribed fee as prescribed under Section ··
35-EE ofCEJ\, 1944, under .Major Head of Account. ·

(2) Rfcl\il.-i~! * x,T[f Gigi via= a g ala qt qran mmm 2001-m ·:fffiR
~ u1W 3tR \IJ1TI~~~ c'ITTsf ~~"ITT m 1000/,...: ~ ffi 'T@R c#I" u!WI· ·.

The revision application shall be accompanied by a fee of :Rs.200/- where the amount
involved is Rupees One Lac otless and Rs.1,000/- where-the amount involved is more
than Rupees One Lac. ·

;

4tr zgca, #gr suia zya vi arm rq4tr urn1f@raw #kif r#le-­
Appeal to Custom, Excise, & Service Tax Ap.pellate Tribunal.

(«) #tu sar«a grca 3rf@fr, 1g44#trt.as-fl/as-s# 3@7@:­

Under Sectidn 358/ 35E of CEA, 1944 ·an appeal lies to:­

;:±z:7¢f=is 0

(a)

(b)

(2)

the speciaL~ench of Custom.,, Excise & Service frax App~llate Tribunal of West.Block .
No:2, R.K. Pram, New Delhi.;f in all matters rel9tipg to classification valuation and. ·

Bc@ft!Rslct qR~ct 2 (1) cp aal; 3gar '# rrar #t arf, r)al k ma i tr zycen,##
qr«a zgcn v hara ar4#)r mrnf@ravur (free) 6t ufa fr fl8a, arsnrar #.sit-20, ,
#)e z7Rae6a at4rug, aunti, rsirarq--380016.

To the west! regional bench of Customs, Exci {e & Servi~e Tax. Appellate Tri_bunal .
(CESTAT) afO~20, New-Metal Hospital C?mpo~~d, Meg~arn Nag_ar,. Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2) (a) above.

hr qrzyca (gr@) Pr4cl, 2001[ c#J" err osif ya sg-a ufRa f»; r3
3r4)fr nrznf@era»vii at mt{ arfl * fclwa·~- fclrc: · ~~, <?.~ c#I". "ifR~- x=rfmr _"Glm ~~­
at i7, an #t .iit 3it auatmar #far 'su; s Gara zrwan & asi ; 1ooo/- #trhurt
"ITT<fi I ref scar gc t isr, nor cl _l=frll ail .«rn qzn unifir«ns; s ala zTT 50 c'ITTsf ..qcp "ITT "ITT ·
~5000 /- #6hr# 3hf1lurerTa yea #l m, ans at arr al anrzrr ·Tarusf 5I; 50
c'ITTsf ata unr & azi4; 1ooo/- hr #urt r?r.f'r 1 ·c#J" -~·x101<.1c1> xRi:lx-cl-< * -.=rr=r ~



i
I .

eafkia s resq lf "Wftl" #t uh1 us yr sr ken # fat+f rfcRa ha ha #t
WW qr gt urer a =nTznf@raur #t tfto ft-e:ra % I i .. ' . . .

. I .
The appeal to tlhe Appellate Tribunal sball be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(fppeal) Rules, 2001 arid shall be
accompanied against (one which at least should , e accompanied by. a fee of Rs.1,000/-;
Rs.5,000/- and Hs.10,000/- where amount of dut. I pen·alty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. · ·

(3) zuf za 3mar a{ qr srksii arm at & a vtaI sitar fg hr r mar-sujai
tr fhu afeg za q'# sa gy ft fa far udt arf aa #a fa zrenfe1fa 3rflftzr
qnIf@rawuT at va at4ha zr as4trat qt ya 34a fan uar &t
In case of the order covers a number of .order-in-Original, fee for each 0.1.0. should be
paid in the_ aforesaid manner not withstanding: the fact .that the one appeal. to the
Appellant Tribunal or the _one application to the· Central -Goyt. As the case may. be, is
filled to avoic:1 scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each..

(4)
0

(5)

''nrnraa rca, sr@fr 1zo zqervi±if@ra #t sriqr-1 # siafa feuffRa fag rgir Ur IP4a II
G arr zuenifetR fufu If@tart # sm2gr j re)a al ya ,fr i &.6.so ha at z1rare4 ye
feaoz am @tr aR;I
One copy of application or 0.1.0. as the case may be, and. the _order of the adjournment
authority sh?ll a court fee stamp of Rs.6.50 paise a_s pre.scribed under scheduled-I item
of the court fee Act, 1975 as amended. · ·

. .

za sit if@r4 mai at fiata ah fut #$t 3j «ft. suit an#ff fut war vi #hi ye,
a€tu sari ca ya hara 3r41tr +nrnf@rawi (araffaf@) zu, 4o82 fer1·

Attention in jnvited to the rules covering these and:other related matter contended in tlie
Customs, Excise.& Service Tax AppellateTribunal (Procedure) Rules, 1982.

Rt ga, hr Gara zge gia 3r4)4ta irn@aw (Rrec), u s4at #
a4carmin.(Demand) ya is (Penalty) T i0%qst aar 3/far t zrifa, 3rf@rarera 5+r 1omis
qr & I(section 35 F of the Central Excise Act, 1944, Section 83 & Section· 86 of the Finance Act,
1994) . . , . . .

Mr3nrla 3it tara3iair, anf@ztr"a{car##in"DutyDemanded­
~- ·. . . . .

(i) . (section) is 1p aaauffaff@r; .
(ii) fctm;m;rc=r~~~uffi; •.
(iii) ~~~~~-6~~~'{ITT!.

. i
es> zrzqaarr iaaar4tr'rzqsir#a«car±, shh'air avafrpa sr{ arfr+re.. '. .· . . ' . i . .
For an appeal to be filed 9efore-the pESTAT, 10% of the_·outy & Penalty confirmed by
the Appellat~ Commissioner would have to bejpre-deposited. It may be noted that_the.

· pre-deposit is a mandatory condition \for filing appeal before CESTAT.: (Section 35 c (2A)
and 35 F of the: Central Excise Act; 1944, Seqtiori 83 & Section 86 of the Finance _Act, 1994)_

• . . . . . I

Under Central Excise and'Service Tax, "Duty dbmanded" shall include:
(i) : amount determined und$r Section 11 D; . .

· (ii) · : amount oferr:oneous Ce'.nvat Credjit taken; .
(iii) amount payaPle under Rule 6 of #e Canvat creat Rules.

acaar i ,zr arr as 4fr 3r4 #fear as war sr fa 3rrar era z auz fa@a r at+P

re r«= # 1o.ma r st mi #a s= aaska 1owvrs &l
In view of above, an appeal agamst this ord~r shall h~ before the Tribunal on payment of 101/o·
of the duty demanded 'ijhere dut~ or dµty an'.d penalty\-are in dispute, or penalty, where penalty
1 Ge Gi lienur+a " I .

(6)

0



ORDER IN APPEAL

_ The subject appeal is filed by M/s. Terratech Chemicals (India) P.

Ltd.(formerly known as CABB Chemicals(I)P.Ltd)BlockNo.459 /470,Bavala­
Highway, Changodar ,Dist.Ahme dab ad (hereinafterreferredas'theappellant')ag
ainst OIONo.16 /AC/D / 201 7 /AKJ (hereinafter referred to as 'the impugned
order) by The Asstt. Commissioner, Central Excise, Division-IV,Ahmedabad­
(hereinafter referred to as 'the adjudicating authority') is engaged in. the
manufacture of excisable goods falling under ch. 29 of the First Schedule to
the Central Excise Tariff Act,1985 [hereinafter referred as CETA-1985].

2. Briefly stated facts of the case are, the appellant has it registered office at
A-405, Shapath IV, Opp. Karnavati Club, SG Highway, Ahmedabad, and engaged
in manufacturing of excisable goods and also providing taxable services, having
Service Tax registration No. AABCK9371JST002.during the course of Audit, it was
noticed that they had received income of Rs. 30,28,005/- during the year 2014-15
and Rs. 1,02,308/- during the year 2015-16 , which pertains to charges recovered
from different manufacturers whose by-product is Chlorine. The said
manufacturers paid some amount to the appellant for lifting of chlorine, which is

recorded in the books of accounts of the appellant as "Chlorine Lifting Charges."
The said amount is being reimbursed to the appellant by the manufacturer by way
of credit notes. The appellant issues debit notes for the pre-decided amount to the
manufacturers for lifting of chlorine and the same is recovered from them. The said
activity of lifting of chlorine falls within the definition of service as given in Section
65B(44) of the Finance Act, 1994, and said income received is liable to Service

Tax.. They have deliberately suppressed value of taxable service and not paying
service tax, thus, violation of the provisions rendered them liable for penal action
under the Section 77 & 78 of the Finance Act, 1994. Service Tax Rs. 3,89,096/­
was demanded with interest, by invoking extended period. Show cause notice was

issued. Vide above order same was confirmed.

3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following main grounds;

I. They had issued purchase order to the supplier manufacturing units for the
purchase of chlorine. The supplier manufacturer issues an excise invoice. That
after receiving the chlorine from the manufacturer, on the basis of PO, a debit note

issued by the appellant. The amount shown in debit note is higher than the
amount payable for purchasing chlorine, the supplier pays differential amount to
the appellant. This entire transaction is trading transaction i.e. Purchase and sale

of goods transaction, and no service is involved.

I
I
1:­/'

0

0
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0

II. That the trading activity falling in the list of negative services mentioned in
Section 66D of the Finance Act, 1994 and hence, no service tax is to be paid. They
have further contented that the manufacturer had charged VAT on the said trading
transaction, and VAT and Service Tax are mutually exclusive. They submitted copy
of sample purchase order, invoice, etc. They are manufacturers and use chlorine as
one of their raw materials, the supplier has been issuing credit notes for such
discount to the appellant along with a tax cum excise invoice for sale. In the said
excise invoices, VAT @4% and additional VAT / @1% are charged, and the supplier
have paid Vat on the total price charged from the appellant.
iii . As amended from July,2012, "trading of goods" is listed at clause (e) as a
negative list activity, and therefore, trading of goods would not attract levy of
service tax. Supplier manufacturing units, and the appellant are not related and
independent entitles, and discount is allowed by the supplier manufacturing units
is because of commercial reasons. Selling the goods at a discounted price is not a
'service', but it is trading of goods. The buyers take delivery of goods because he
has purchased the goods from the supplier on an excise invoice, and therefore,
there is nothing like chlorine lifting charges in such transaction.

iv. That the supplier manufacturer is a dealer in terms of sales tax provisions,
and are undertaking trading by selling of goods, which is in negative list of Section
66D of the said Finance Act. Therefore, no service tax liability is attracted in the
transaction undertaken by the appellant.

4. Personal hearing was accorded on dated 13.2.2018, Shri R. Subramanya,
Advocate, appeared on behalf of the appellant and reiterated the submissions made
vide their appeal memorandum. He Submitted that, birla paying C.Ex and Vat,it is
sale and purchase of goods.ST not liable. Also submitted few invoices. I have
carefully gone through the case records, GOA, and submission made by the

0 appellant at the time of personal hearing. The issue to be decided is whether the
consideration received under 'chlorine lifting charges' is taxable or not.

5. I find that the appellant has received an amount of Rs. 30,28,005/- during
the year 2014-15 and Rs,1,02,308/- during the year 2015-16 as 'chlorine lifting
charges' from various parties including M/s Adita Birla Nuvo Limited. There is no
dispute on the receipt of the said amount. The SCN alleged that the charges are for
lifting chlorine from the premises of the manufacturers and the activity falls under
the taxable service as provided under Section 66(e) of the Finance Act, 1994.
Hence, the appellant is required to pay service tax on said income. However, they
contended that the entire transaction is simply trading transaction and no service
is involved. The trading activity is falling in the negative list of service under



Section 66D of the Finance Act, 1994 and no service tax is payable. They further
contended that the manufacturer had charged VAT on the said trading transaction
and as per the settled view VAT and Service Tax is mutually exclusive.

6. I have perused the copy of Purchase Order No. CABB/RM/14-15/010 dated
24.04.2014 issued by the appellant to M/s Aditya Birla Nuvo Limited. As per the
PO the rate was mentioned as Rs.(-) 1300 per Metric Ton + Vat' for an order of
1400 MT of Liquid Chlorine. From the relevant Cen. Excise invoice No.
0000424089 (Invoice No. 121134421) dated 06.06.2014 issued by the supplier,
M/s Aditya Birla Nuvo Limited, with reference to the P.O., to the appellant, it is
noticed. that the unit rate ofchlorine was Rs. 100/- per Metric Ton and the said
invoice they had supplied 6.300 MT of chlorine for which the total value come to
Rs. 14,027/- including excise duty and freight charges (Rs. 79/- duty +
Rs13,318/- freight). It is also noticed that the said assessee has issued two Debit
notes viz. Debit Note No. 26 dated 30.06.2014 for Rs. 66,950/- (which also
includes the particulars of invoice No. 121134421 dated 06.06.2014) for rate
difference and Debit Note No. 27 dated 30.06.2014 amounting to Rs. 37,440/- for.
chlorine lifting charges with reference to the said P.O. I noticed that.for rate
difference, they have charged VAT at a rate of 4% + 1% (Addl. Vat), and for chorine
lifting charges, they did not charge any VAT. , in case of Debit note No. 27 dated
30.06.2014 amounting to Rs. 37,440/-, which was issued for lifting charges for
which they have not charged any VAT, the same is an extra consideration received
for the service provided of lifting of chlorine from the factory of the supplier.

0

7. I find that, the goods chlorine is a by-product of manufacturer supplier, M/s
Aditya Birla Nuvo Ltd. as per the condition of the P.O., the goods are to be
supplied, at the plant of the appellant by the supplier for the agreed rate. The
supply of chlorine upto the plant of the appellant by the supplier is an
indispensable part of the purchase order. Accordingly, for the supply portion of the
goods, the supplier had issued separate tax invoice. Therefore, I find that me O
charges received by them for lifting of chlorine is for the services provided by them
to the supplier in lifting or clearing the by-product chlorine from their factory. The
activity falls within the purview of declared service under Section 66E(e) of the.
Finance Act, 1994. I find that, section 68(1) of the Finance Act, 1994 as amended,

is as under;
"every person providing taxable service to any person shall pay service tax at the
rate specified in section 66B in such manner and within such period as may be

prescribed."

Accordingly, appellant is required to pay the said service tax under section 68
(2) of the Finance Act, 1994 read with Rule 6 of the Finance Act 1994 for the
taxable services provided by them.
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8. I find that in terms of Section 75 of the Finance Act, 1994, the appellant is

0

liable to pay interest as prescribed for the period by which such crediting of the tax
or any part thereof is delayed. Also as per Section 70 of the Finance Act, 1994, in
the instant case, the appellant has failed to pay service tax and failed to file the
returns. Therefore, liable for penalty under Section 77 of the Finance Act, 1994.

9. Further, I find that non-payment of service tax by the appellant is detected
during the course of audit. They had not disclosed the material facts to the
department in any manner. I find that the appellant has deliberately suppressed
facts from the department with an intention to evade payment of Service Tax. The
appellant knowingly did not show the said amount in their ST-3 returns. Hence, I
hold that invoking the extended period in terms of Section 73(1) of the Finance Act,
1994 is justified. Further, I find that, in the instant case the evasion of service tax
is due to suppression of facts, penalty imposed under Section 78 of the Finance Act

1994is correct and legal. Thus, I find no reason to interfere in the impugned order.

10. In view of above, I uphold the impugned order and disallow the appeal.

11. 314lad zarrz#tars 3r4tit ar fGqzr 3qt#a ala a farr sar &l

Date- /3/18
Attested ~

·,+s9%t \
[K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

· The appeal filed by the appellant stand disposed off in above terms. , /J

3»8r'
[3mar gi#)

31gr (3r9ea]

0 By Regd, Post A. D
M/s. Terratech Chemicals (India) P. Ltd.

(formerly -CABB Chemicals (I)P.Ltd.)
Block No.459-470,
Changodar ,Ta-Sanand,

Dist-Ahmedabad.

Copy to-

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North

3. The Asstt. Commissioner, CGST.Div-IV ,Ahmedabad- North

4. The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.

5. Guard file.

6. PA File.




